
 

 

 

 

 

 

20th September 2013 

 

Re: Worker Rights Consortium 

Please note: - This note is no substitute for any individual institution seeking its own legal 

advice and should not be viewed as definitive. Analysis should be undertaken in relation to the 

legality of the implementation of the Worker Rights Consortium Model Code of Conduct for 

British Universities (“Code”) in the context of each institution’s own circumstances and 

contract portfolio. 

The Worker Rights Consortium holds itself out as a New York nonprofit corporation. Its 

website states: 

The Worker Rights Consortium (“WRC”) is an independent labor rights monitoring 

organization, conducting investigations of working conditions in factories around the globe. 

Our purpose is to combat sweatshops and protect the rights of workers who make apparel and 

other products.  

The WRC conducts independent, in-depth investigations; issues public reports on factories 

producing for major brands; and aids workers at these factories in their efforts to end labor 

abuses and defend their workplace rights. 

The WRC has developed the Code and universities adopting the Code require suppliers to 

observe it when providing those universities with products – specifically garments. The 

“Affiliation Letter” also seeks to impose a duty to “require full, and regularly updated, public 

disclosure of factory locations, including those of contractors and subcontractors” presumably 

to aid the process of investigation. 

We have reviewed the Code and undertaken a review of relevant legislation and case law. 

The particular legislative regime for Universities is not settled; however for the purposes of 

this note it is assumed that it will be relevant to those organisations still fulfilling the 

definition of “Contracting Authority” within the Public Contracts Regulations 2006 

(“Regulations”) which themselves are derived from EC Directive 2004/18/EC (“Directive”). 

Making the Code compulsory for suppliers will be to incorporate the provisions of the Code 

into the terms of the contract between the University and the supplier. The code concerns 

primarily social issues and behaviours. This is covered by Regulation 39: 

“Conditions for performance of contracts 

39.-(1) A contracting authority may stipulate conditions relating to the performance of a 

public contract, provided that those conditions are compatible with Community law and are 

indicated in— 

(a) the contract notice and the contract documents; or 

(b) the contract documents. 

(2) The conditions referred to in paragraph (1) may, in particular, include social and 

environmental considerations.” 

 

Which is a variant of Article 26 of the Directive: 



 

 

 

 

 

 

“Article 26 

Conditions for performance of contracts 

Contracting authorities may lay down special conditions relating to the performance of a 

contract, provided that these are compatible with Community law and are indicated in the 

contract notice or in the specifications. The conditions governing the performance of a 

contract may, in particular, concern social and environmental considerations.” 

 

This is therefore a three stage test: 

1. Are the terms compatible with Community law? and (if they are); 

2. Are they clearly set out in the documentation? and (if they are); 

3. Are they compatible with the definition of “social considerations”? 

 

Compatibility 

Article 153 of the Treaty of the Functioning of the European Union (“TFEU”) contains broadly 

similar themes to those contained in Section III of the Code: 

1. With a view to achieving the objectives of Article 151, the Union shall support and 

complement the activities of the Member States in the following fields: 

(a) improvement in particular of the working environment to protect workers' health and 

safety; 

(b) working conditions; 

(c) social security and social protection of workers; 

(d) protection of workers where their employment contract is terminated; 

(e) the information and consultation of workers; 

(f) representation and collective defence of the interests of workers and employers, including 

codetermination, subject to paragraph 5; 

(g) conditions of employment for third-country nationals legally residing in Union territory; 

(h) the integration of persons excluded from the labour market, without prejudice to Article 

166; 

(i) equality between men and women with regard to labour market opportunities and 

treatment at work; 

(j) the combating of social exclusion; 

(k) the modernisation of social protection systems without prejudice to point (c). 

Although Section III is likely to be compatible with Article 153, the principal difference in terms 

of scope is that Article 153’s remit is limited to its application within Member States of the EU. 

The second aspect of compatibility is one of direct or indirect discrimination. This will have to 

be assessed on a case-by-case basis, examining the accessibility of compliance with the Code 

to economic operators based in different Member States of the European Union. 

Article 33 of Directive 18/2004 states “Contract performance conditions are compatible with 

this Directive provided that they are not directly or indirectly discriminatory and are indicated 

in the contract notice or in the contract documents. They may, in particular, be intended to 

favour on‑site vocational training, the employment of people experiencing particular difficulty 

in achieving integration, the fight against unemployment or the protection of the environment. 



 

 

 

 

For instance, mention may be made, amongst other things, of the requirements — applicable 

during performance of the contract — to recruit long-term job-seekers or to implement 

training measures for the unemployed or young persons, to comply in substance with the 

provisions of the basic International Labour Organisation (ILO) Conventions, assuming that 

such provisions have not been implemented in national law, and to recruit more handicapped 

persons than are required under national legislation.” 

 

Concordia Bus Finland Oy AB v. Helsingin Kaupunki (Case 513/99) made it clear that all 

criteria must be linked to the subject matter of the contract; and those criteria must not confer 

an unrestricted freedom of choice on the authority. These considerations will have to be 

examined in the context of each procurement process to which the Code is intended to apply. 

 

Transparency 

In European Commission V Netherlands (C368/10) the criteria of “sustainability of purchases 

and socially responsible business” lacked the requisite degree of transparency. In my opinion, 

all of the provisions of Section III of the Code require further clarification in order to ensure 

that the obligations of transparency are discharged; with the exception of sections 2, 4, 6, 7, 9 

and 10. 

Also, in that case the court made it clear that contracting authorities are allowed to use, as 

criteria, the detailed specifications of an eco-label, but not the eco-label as such. They can 

then go on to state that the carrying of a certain eco-label will be taken as proof of meeting 

the detailed specifications. The implication of this judgement means that a contracting 

authority cannot insist on membership of the Code; but must extract the operative provisions 

and include them in the tender documents. 

A serious issue with the Code is the verification process. Section V states “The WRC and its 

Member Institutions will undertake efforts to determine and clearly define the obligations 

associated with the development of adequate methods and training for independent external 

monitoring, as guided by the principles in the founding document of the Consortium.” 

Arbitrary investigations by a private sector body (the Consortium) using undefined criteria will, 

without doubt, fail to satisfy the transparency requirements. Therefore the issue of 

enforcement requires consideration on a case-by-case basis with the University setting its 

own metrics. 

 

“Social” Considerations 

In Evn AG v Austria (Case C-448/01) the court made it clear that “the Directive could not be 

interpreted as meaning that each of the award criteria used by the contracting authority to 

identify the most economically advantageous tender must necessarily be of a purely economic 

nature. The contracting authority could take into account ecological criteria, provided they 

related to the subject matter of the contract, did not confer an unrestricted freedom of choice 

on the authority, were expressly detailed in the invitation to contract and complied with 

procedural rules.” 

This was re-stated in European Commission V Netherlands (C368/10) – judgement dated May 

2012 which is the most recent relevant case on the issue. This case concerned selection and 

award criteria referencing organic and fair trade labels. In its judgement the court stated that 

“a contracting authority may use criteria aiming to meet social requirements, in response in 

particular to the needs – defined in the specifications of the supplies or services which are the 



 

 

 

 

object of the contract belong. It must therefore be accepted that contracting authorities are 

also authorised to choose the award criteria based on considerations of a social nature, which 

may concern the persons using or receiving the works, supplies or services which are the 

object of the contract, but also other persons.” Quite how widely “but also other persons” can 

be extended is unknown; but is likely to be constrained by the wording of Regulation 30: 

30.—(1) … a contracting authority shall award a public contract on the basis of the offer which 

is the most economically advantageous from the point of view of the contracting authority. 

“but also other persons” risk analysis: 

Directly linked persons – e.g. students  / 

employees of the University concerned  

Very low risk (less than 5% risk) 

Strongly linked persons – e.g. employees of 

the supplier in the EU 

Low risk (less than 30% risk) 

Linked persons – e.g. employees of direct 

subcontractors within the EU 

Moderate risk (50% risk) 

Associated persons – e.g. employees of 

subcontractors outside the EU 

High risk (80% risk) 

 

Conclusion 

I am forced to conclude that: 

 Blanket membership of the Code which is used as a contract condition for the award 

of contracts to economic operators is incompatible with EU procurement law; 

 It may be possible to adopt elements of the Code. These will fundamentally be re-

statements of Section III of the Code, with added clarification to aid transparency; 

 Use in any procurement exercise will have to avoid direct or indirect discrimination. 

This will have to be reviewed on a case by case basis; 

 The scope of the requirements of the Code cannot be easily determined. Certainly, 

application of the Code to immediately linked groups (such as employees working on 

site, or students of the University concerned) will be compatible. Extension of the 

Code to other groups will increase the risk of the application of the Code being 

judged to be no longer “linked to the subject matter of the contract” and / or failing to 

establish the most economically advantageous tender “from the point of view of the 

contracting authority”.  

 

Regards, 

 

 

Martin Vincent 

Partner 

Weightmans LLP 


